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GkO f i n d s  no merit t o  proTest against  terms 
i n  s o l i c i t a t i o n  for  mess attendant services 
t h a t  provide f o r  inspection by random 
sampling, payment deductions fo r  defective 
services ,  and l imi ta t ions  on reperformance, 
since the pro tes te r  has not shown tha t  
these terms are unreasonable or  
unnecessary. 

Kine-Plus p ro te s t s  t h a t  various provisions of 
inv i ta t ion  fo r  b i d s  iW. FOb602-83-B-0052, issued by the 
Deparcment of the A i r  Force t o  obtain mess attendant 
services a t  NacDill A i r  Force Base ana Avon Park Range, 
Florica,  are defect ive and should be revised. The  protester  
oojects  t o  the s o l i c i t a t i o n ' s  terms proviaing for  inspection 
based on random sampling, and t o  those terms providing for 
predetermined deductions from the payments t o  the contractor 
where inspection reveals unsatisfactory performance. The 
protester  a l so  complains tha t  the s o l i c i t a t i o n  f a i l s  t o  
s t a t e  c l ea r ly  whetbzr aefect ive services  may be reperformed, 
ma if so, whether the Contractor w i l l  receive payment fo r  
reperformance. 

We deny the protest .  

The s o l i c i t a t i o n  incorporates by reference t h e  standard 
clause "Inspection of Services--Fixes-Price," which proviaes 
t h a t  the government may inspect and t e s t  a l l  services 
required by the contract  " t o  the extent pract icable  a t  a l l  
ti-rries and places" d u r i n g  the con t r ac t ' s  term. The clause 
also provides tha t  i f  ariy of the services d o  not meet 
contract  requirements, t h e  government may require the 
contractor t o  perform the services i n  conformity w i t h  tne 
contract  a t  no increase i n  pr ice;  when defec ts  cannot be 
corrected by reperformiince, the government may "reduce t h e  
contract  p r i ce  to r e f l e c t  the reduced value of t h e  services 
perforn~ed." Feaeral Acquisition Regulation (FAR), 4 8  C.F.R. 
S 52.246-4  ( 1 9 8 4 ) .  
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In addition, the solicitation contains provisions under 
the heading "Performance Requirements Summary'' ( P R S )  stating 
that the government may use a variety of surveillance 
methods to evaluate the contractor's performance, but will 
use only one method at a time to evaluate a "listed service" 
(for example, preparing beverages) during a given payment 
period. Those methods of inspection are random sampling 
(where the inspector examines a representative group or'lot 
of a listed service), periodic surveillance of an entire 
service, and customer complaints. 

Regarding services found to be defective, the PRS 
sta'tes that except where the government determines that a 
defect can be cured by reperformance, all services are of 
such a time-sensitive nature that they are not subject to 
correction by reperformance, and unsatisfactory performance 
therefore may result in deductions from the contractor's 
payments. Where the government determines services may be 
corrected by reperformance or late performance, it may 
require the contractor to so perform and, upon reinspection, 
the government may credit the contractor for satisfactory 
performance or hold it liable for any damages sustained by 
the government. 

For the purpose of determining the amounts of deduc- 
tions, the P R S  categorizes services required by the solici- 
tation and apportions to each service a percentage of the 
contractor's monthly total price (the solicitation requires 
bidders to offer only monthly prices to perform all 
services). A part of that apportioned amount will be 
deducted in the same proportion as the defective performance 
bears to the inspected lot, in the case of random 
surveillance, or to the entire service in other cases. For 
most services, however, the PRS provides an allowable 
deviation--that is, a permissible number of defects--for 

. which no deductions will be taken. 

The protester principally complains that: 1 )  random 
sampling is not appropriate for inspecting mess attendant 
services since there is no rational basis, in the pro- 
tester's view, to think that the number of defects in a 
particular lot is indicative of the extent of defects for 
the entire service; 2 )  the P R S ' s  apportionment of the . 
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c o n t r a c t o r ' s  t o t a l  m o n t h l y  pr ice  t o  t h e  s e v e r a l  s e r v i c e s  
v i o l a t e s  a b i d d e r ' s  r i g h t  t o  d e t e r m i n e  t h e  p r i ce  f o r  v a r i o u s  
s e r v i c e s  i n  a c c o r d a n c e  w i t h  t h e  c o n t r a c t o r ' s  own capabi l i -  
t i e s  and  j u d g m e n t ;  and  3 )  t h e  s o l i c i t a t i o n  f a i l s  t o  disclose 
which  s e r v i c e s  are  correctable, a n d  f a i l s  t o  s t a t e  c l e a r l y  
w h e t h e r  t h e  c o n t r a c t o r  w i l l  r e c e i v e  payment  b a s e d  upon 
s a t i s f a c t o r y  r e p e r f o r m a n c e .  Th-%pro te s t e r  a l so  o b j e c t s  t o  
c e r t a i n  d e t a i l s  i n  t h e  PRS and  t o  t h e  s o l i c i t a t i o n ' s  f a i l u r e  
to  i n c l u d e  c e r t a i n  i n s t r u c t i o n s  t o  t h e  A i r  Force's q u a l i t y  
e v a l u a t o r .  

We f i n d  n o  b a s e s  f o r  t h e  p ro tes te r ' s  c o m p l a i n t s .  
K e g a r a i n g  t h e  a p p r o p r i a t e n e s s  o f  random s a m p l i n g ,  w e  a g r e e  
t h a t . s u c h  a method o f  s u r v e i l l a n c e  d o e s  n o t  g u a r a n t e e  
complete a c c u r a c y ,  b u t  i t  does s r o v i d e  a r e a s o n a b l y  a c c u r a t e  
s u r v e i l l a n c e  me thod ,  b a s e d  o n  p r i n c i p l e s  o f  s t a t i s t i c s ,  
w h i m  n a s  Deen endor sed .  by t h e  O f f i c e  of F e d e r a l  P r o c u r e m e n t  
P o l i c y  (OFPP) for  u s e  i n  s e r v i c e  c o n t r a c t s .  See OFPP 
P a m p n l e t  ho. 4 ( 1 9 6 0 ) .  A s i d e  f rom a s e l f - s e r v i n g  s t a t e m e n t  
t h a t  t h e  random-sampl ing  method is  n o t  a c c u r a t e ,  t h e  
p r o t e s t e r  h a s  s u o m i t t e a  no  s t a t i s t i c a l  a n a l y s i s  t o  c h a l l e n g e  
t h e  me thod ,  d e s c r i b e d .  i n  d e t a i l  by t h e  s o l i c i t a t i o n  and  its 
e x h i b i t s .  The  p ro t e s t e r  t h e r e f o r e  h a s  f a i l e d  t o  meet i t s  
b u r d e n  of p r o o f .  TM S y s t e m s ,  I n c . ,  B-214543.2, Sept. 18, 
1964 ,  84-2 C.P.D.  11 313. 

F u r c h e r ,  t o  t h e  e x t e n t  t h a t  t n e  random-sampl ing  method; 
imposes a r i s k  t h a t  s ampled  work w i l l  n o t  be p r e c i s e l y  
i n d i c a t i v e  o f  t h e  c o n t r a c t o r ' s  p e r f o r m a n c e  o f  t h e  e n t i r e  
s e r v i c e ,  w e  b e l i e v e  t h a t  s i m p l y  is  a r i s k  a n y  p r o s p e c t i v e  
c o n t r a c t o r  m u s t  c o n s i d e r  i n  p r e p a r i n g  its b i d  price.  S e e  
Saxon  Corp., B-214977, Aug. 2 1 ,  1984, 84-2 C.P.D. 1 205. 
h o r e o v e r ,  t h e  t a c t  t h a t  b i d d e r s  rnay r e s p o n d  d i f f e r e n t l y  i n  
f a c t o r i n g  t h a t  r i s k  i n t o  t h e i r  b i d  p r i ces  i s  a matter o f  
b u s i n e s s  j u d g m e n t  t h a t  does n o t  p r e c l u d e  a f a i r  competi- 
t i o n .  I d .  

W i t h  r e g a r d  t o  t h e  p ro t e s t e r ' s  s e c o n d  c o m p l a i n t ,  w e  

- .  

- 

p o i n t  o u t  t h a t  t h e  PHS's a p p o r t i o n m e n t  of t h e  c o n t r a c t o r ' s  
t o t a l  m o n t h l y  > r i c e  t o  s e v e r a l  s e r v i c e s  d o e s  n o t  a f f e c t  t h e  
b iaaer ' s  r i y h t  t a  d e t e r m i n e  i t s  pr ice  o r  prices,  b u t  
e s t a b l i s h e s  a m e a s u r e  o f  damages  i n  t h e  e v e n t  i n d i v i d u a l  
s e r v i c e s  a re  d e f e c t i v e l y  p e r f o r m e d .  
Aseptic S e r v i c e s  A a m i n i s t r a t i o n  and L a r s o n  B u i l d i n g  Care 
- I n c . ,  6 2  Comp.  Gen. 219 ( 1 9 8 3 ) ,  63-1 C.P.D. 11 194.  Prede -  
t e r m i n e d  a m o u n t s  of damages  f i x e d  i n  a d v a n c e d  o f  a n y  damages 

- S e e  E n v i r o n m e n t a l  
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a c t u a l l y  s u s t a i n e a  a re  known a s  " l i q u i d a t e d  damages , "  and  
o n l y  m u s t  be r e a s o n a b l e  i n  l i g h t  of t h e  p r o c u r e m e n t ' s  
r e q u i r e m e n t s .  The p ro t e s t e r  h a s  s u b m i t t e d  no  e v i d e n c e  t o  
show t h a t  t h e  PRS's  m e a s u r e  o f  damages  is u n r e a s o n a b l e .  We 
t h e r e f o r e  h a v e  n o  b a s i s  t o  q u e s t i o n  t h e  p r o v i s i o n s .  L a r s o n  
B u i l d i n g  Care I n c . ,  B-209837, B-209761, J u n e  2 0 ,  1983 ,  83-1 
C.P.D. Ir 671 .  c L 

I n  making i t s  t h i r d  c o m p l a i n t ,  - c o n c e r n i n g  reperform-' 
a n c e ,  t h e  p ro tes te r  c o n t e n d s  t h a t  t h e  A i r  F o r c e  h a s  a n  
o b l i g a t i o n  t o  i d e n t i f y  which  s e r v i c e s  are  c o r r e c t a b l e  by 
r e p e r f o r m a n c e .  F i r s t ,  w e  a re  aware o f  no  s u c h  l e g a l  o b l i g a -  
t i o n ,  and  s e c o n d ,  t h e  s o l i c i t a t i o n  d o e s  i n f o r m  b i d a e r s  t h a t ,  
b e c a u s e  of t h e  t i m e - s e n s i t i v e  n a t u r e  of a l l  s e r v i c e s ,  g e n e r -  
a l l y  no  s e r v i c e s  a re  correctable by r e p e r f o r m a n c e .  C o n s i s t -  
e n t  w i t h  a p p l i c a b l e  p r o c u r e m e n t  r e g u l a t i o n s  r e q u i r i n g  t h a t  
c o n t r a c t o r s  o r d i n a r i l y  be g i v e n  a n  o p p o r t u n i t y  t o  correct 
nonconfo rming  s e r v i c e s  when t h i s  c a n  be a c c o m p l i s h e d  w i t h i n  
t h e  r e q u i r e d  d e l i v e r y  s c h e d u l e ,  FAR, 4 8  C.F.R 4 6 . 4 0 7 ( b ) ,  
t h e  s o l i c i t a t i o n  f u r t h e r  p r o v i d e s  t h a t  where  t h e  government  
d e t e r m i n e s  t h a t  d e f e c t i v e  s e r v i c e s  c a n  be c u r e d  by 
r e p e r f o r m a n c e  or  l a t e  p e r f o r m a n c e ,  t h e  c o n t r a c t o r  s h a l l  be 
r e q u i r e d  t o  so p e r f o r m  t h e  work and  may r e c e i v e  c red i t  for  
i t s  p e r f o r m a n c e .  

The  p ro tes te r  a p p a r e n t l y  i s  c o n f u s e d  by  t h e  PRS's 
a d a i t i o n a l  s t a t e m e n t  c h a t  "The c o n t r a c t o r  s h a l l  n o t  b e  
e n t i t l e d  t o  reperform, p e r f o r m  l a t e  or  o t h e r w i s e  correct 
a e f e c t i v e  s e r v i c e s  f o r  t h e  p u r p o s e  o f  a v o i a i n g  payment  of 
less t h a n  t h e  f u l l  c o n t r a c t  pr ice ."  The p ro tes te r  i n t e r -  
p r e t s  t h i s  l a n g u a g e  a s  p o s s i o l y  p r o h i b i t i n g  r e p e r f o r m a n c e  or 
payment  f o r  i t .  We b e l i e v e  t h i s  l a n g u a g e  o n l y  s e r v e s  t o  
i n t o r m  b i d d e r s  t h a t  t h e  c o n t r a c t o r  aoes n o t  h a v e  a u n i l a t -  
e r a l  and  u n b r i d l e d  e n t i t l e m e n t  o r  r i g h t  t o  correct  d e f e c t i v e  
s e r v i c e s  i n  o raer  t o  o b t a i n  f u l l  payment .  T h i s  is  c o n s i s t -  
e n t  w i t h  FAR, 48 C.F .R.  s 4 6 . 4 0 7 ( b )  and w i t h  t h e  o t h e r  terms 
of t h e  s o l i c i t a t i o n  p e r m i t t i n g  r e p e r f o r m a n c e  o r  l a t e  
p e r f o r m a n c e  o n l y  w h e r e  t h e  g o v e r n m e n t  d e t e r m i n e s  t h a t  s u c h  
performance c a n  cure t h e  o r i g i n a l l y  a e f e c t i v e  p e r f o r m a n c e .  
The l a n g u a g e  t h u s  does n o t  d e t r a c t  f rom t h e  other s o l i c i t a -  
t i o n ' s  p r o v i s i o n s  p e r m i t t i n g  r e p e r f o r m a n c e  i n  appropr ia te  
cases and  p r o v i d i n g  t h a t  t h e  c o n t r a c t o r  may b e  c r e d i t e d  w i t h  
s a t i s f a c t o r y  r e p e r f o r m a n c e  f o r  t h e  p u r p o s e  o f  payment .  
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The protester also objects that 
exanples of how deductions will be c 

the 
mPu 

1 

PRS contains 
ed that are d fee- .. 

tive because they utilize apportioned amounts for the cited 
service or amounts for the acceptable deviations that are 
not contained in the actual PRS. We believe that such 
discrepancies are immaterial sipce the examples are intended 
to demonstrate the methodologysr formula for computing 
deductions regardless of whether the selected amounts for 
the formula's variables actually appear in the PRS. 

The protester also argues that the PRS's terms regard- 
ing one service inconsistently impose a standard of 95 
percent satisfactory performance for the entire service 
while providing an acceptable deviation for random-sampling 
purposes of 6.5 percent for the sampled lot, The protester 
argues that the terms are therefore ambiguous. We disagree, 
since an acceptable deviation of 6.5 percent may simply 
reflect an anticipated amount of variance or statistical . 

uncertainty between sampled performance and the entire 
service. In other words, a greater than 5 percent accept- 
able deviation may be necessary to avoid the likelihood of 
imposing a stricter standard than the 95 percent one. 

Finally, Kime-Plus protests the exclusion of the 
quality-assurance evaluator's Quality Assurance Surveillance 
Plan from the solicitation and objects to certain of the 
Plan's terms. The Plan instructs the evaluator how to 
conduct inspections and establish a schedule of inspec- 
tions. We believe the solicitation sets out the inspection 
procedures in sufficient detail that the Air Force's 
instructions to the evaluator for implementing those 
procedures are not material. In this regard, the protester 
fails to cite any authority for its position that the Plan 
should be a part of the solicitation. We therefore find no 
basis for legal objection to the Plan's exclusion from the 
solicitation. Since the Plan properly was excluded, its 
contents merely reflect the agency's internal inspection 
policies, which provide no basis for protest. - See 
Environmental Aseptic Services Administration and Larson 
Building Care Inc., supra. 

The protest is denied. 

Harry R. Van Cleve 
General Counsel 




